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)

Pursuant to section 252 of the
Telecommunication Act of 1996,

The above-captioncd matter comes before the Asbitrator for a decision. Being familiar
with the record and aware of the pertinent facts lhcArbltratotﬁnds asg follows:

TCG Kansas City, Inc. (TCG) filed a petition S:r COL xj:blsory arbitration of unresolved
isgues in itx negotiations with Southwestern Bell Telcphoﬁc Company (SWBT) on December 22,
1999, pursuant to 47 U.S.C. § 252(b). SWBT filcd its Response on January 25, 2000, after
receiving an extension of anc week in which to respond.  The parties filed 8 Joint Issues Matrix
on February 21, 2000, and simultaneous direct testimony on February 29, 2000. In response to a
Motion, a Protective Order was issued March 3, 2000. On March 9, 2000, the parties filed a
Joint Motion for Extension of Time to file rebuttal testimony and to extend the overall time
frame of the Arbitration, The Motion was grunted on March 10, 2000. The Order provided that
the Arbitrator would issue her decision three weeks after briefs were filed and that the
Commission, in accordance with its arbitration proceduire, wosld issue its final decision within
30 days of the Arbitrator’s decision, A hearing was held on June 8, 2000. The parties elected to

make panel presentations on the issucs and only the Arbitrator asked questions. Bricfs were filed

on July 12, 2000. The Arbitrator contacted counsel for the parties on August 3, 2000, the day
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this decision should have been issued pursuantb the March 10, 2000 Order, to request a few
additional days to finalize the decision. Both parties agreed to the request.

The issues focus on two areas: network architecture and reciprocal compensation. The
parties identified scveral sub-issues in each category. This De:ision will address-the issues in the
order set out in the Issucs Maurix. Some issucs were resolved before the hearing and reflected in
the Issues Matrix. During or after the hearing additional issues were settled by the parties. They
are: Network Architecture Issues 5 and 7, which will be submitted in a separately filed
Settlement Agreement; TCG Brief, 21, and Reciprocal Compensation Issucs 3, 4 and 8. Tr. 62-
64, SWDT Bricf, 24-25. |

NETWORK ARCRITECTURE ISSUES

1. Issue 1: What methods should be used to determine the quantity and location of
Points of Interconnection (POISs) in the LATA? TCG takes the position that, if the parties
cannot agree, interconnection should occur at each party’s (:cal and access tandem switch. For
network interconnection purposes, TOG takes the position that each TCG switch should be
deemed to be a tandgm swiich. TCG has cited to numerous arbitration decisions from other

jurisdictions to support its argument that intercormection at the tander switches, both local and
access, is technically feagible aad therefore must be permiteed. TCG Brief, 2-13.

SWBT takes the position that the parties should establish at lcast one point of
interconmection for the exchange of local traffic within cach Kansas Commission appraved local
exchange arca. SWBT agrees that interconnection at its Jocal tandems is appropriate. Tr. 47.

When an exchange is served with a host-remote arrangement, the POT for the exchange served by
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the remote may be in the host switch location.! SWBT cites to the FCC's First Report and
Order in CC Docket Nos. 96-98 and 95-1 85, Released August 8, 1996, (Local Competition
Order) § 1035, in which the FCC stated,

state commissions have the authority to determine what geographic areas-should

be considered “local areas’ for the purposc of applying reciprocal compensation

obligations under section 25 1 (b)(5), consistent with the state commissions’

5istorical practice of defining local service areus for wireline LECs. SWBT Bricf,

47 US.C. § 251(c)(2) of the Federal Talecommunications Act (FTA) requires incumbent
local exchange carriers to “provide . . . interconnection with the local exchange carrier’s network
(A) for the ranmmission and routing of telephone cxchange service and exchange access;

(B) at any technically feasible point within the carrier's network.” 47 C.E.R. § 5 1.305(¢)
requires that “{ajn incumbent LEC that denies a request for interconnection at 8 particular point
must prove to the state commission that interconnection at that point is not technically feasible.”

SWBT relies or 47 U.S.C. § 2419b)(5) which addresses reciprocal compensation, not
interconnection. The criterion for interconnection is whether interconnection is technically
feasible a1 the requested point in the natwork, 47 U.S.C. § 251(cX2). SWBT has not sserted that
it is not technically feasibie to also interconnect at the access tandem. The Arbitrator finds that
SWBT has not carzicd the burden imposed ou.it by 47.CFR. §5 1.305(¢) to prove that
interconnection at the acoess tandemms is not techmically feasible. The Texas 27 1 Order confinms
that CLECS may intércoimect “at any techinically feasible point in the network, rather than

obligating such carriers to transport traffic to less convenient or efficicnt interconnection points.

1 The parties are in agreement thas Point of Intercomnection (POI) refers to pliysical (network)
interconnection, while Interconnection Point (TP) defines financial respansibility. Tr. 10, 11,33, 54, The
Arbitrator will 80 use the designations.
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We note that in SWBT"s interconnection agreement with MCI (WorldCom), WorldCom may
designate 2 single interconnection point within a LATA.” § 782 The Asbitrator finds that TCG
shall be permitted to interconnect for the purpose of establishing its POI at SWBT’s local and
access tandems. SWBT shall cstablish its POl at TCG's switch. - -

2 Issue 1.1: Should every TCG switch be considered a tandem switch for
interconnection purposes? It is TCG’s position that it switches should be considered to be
tandein switches because they perform both a tandem and end-office function and the FCC has
recognized parity between a CLEC end-office switch and 8 SWET tacdua when they cover the
same geographic area, TCG asserts that its switch can connect to fvirtually any customer in the
Kansas City LATA"and that TCG *has the ability to offer local cxchange scrvice across virtually
all of the Kansas City LATA.” Talbott, Dir, 39. TCG provides a map showing the coverage area
of its Kansas City area switch and SWBT’s Kansas City tandem swiich. Talbott, Dir.
Attachment 17. At the hearing TCG cxplained that the coverage area included the area colored
white on the Kansas side of the map. Tr. 8. TCQG cites to 47 CF.R. § 5 1.7 11 (a)(3), which states:

Where the switch of & carrier other than an incurabent LEC serves a geographic

area comparable to the arca served by the incumbent LEC’s tandem switch, the
approptiate rate for the carricr other than an incumbent LEC s the jacumbent

LEC’s tandern interconnection rate. Talbott, Dir. 15-1 6.

i B

TCG asserts its switch perfonns cortain accesy tandem functicis iu that it routes the
preponderance of interLATA traffic directly to the applicable interexchange carvier. Intral. ATA

and intrastate traffic between two TCG customers may be completed wholly on TCG’s network.

*Memnocandum Repon snd Order, Application by SBC Communicailons Inc., Southwestern Bell Telephone
Company, And Southwestern Bell Communications Services Inc. d/ba Southwessern Bell Long Distance Pursuaat to
Section 271 of the Telecommunications Act of 1996 To Provide In-Region, Inter[ATA Services In Texas. CC Dke
No. 00-65. Rel. Fune 30, 2000. (Texas 271 Order)
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With respest to imtralLATA traffic between a8 SWBT customer and a TCG customer, TCG has
established direct trunking to each SWBT tandem in the LATA so that such traffic may be
completed without transiting multiple TCG switches or SWBT tandems. TCG concludes it
obtains the same fimctional results from ita switch that SWBT obtains from its tandem switches.
Talbott, Reb. 2 1.

SWBT’s testimony and its brief combine this network intercoancction issuc and
resiprocal compensation issue 15 and address the two as ons, “because they are so closely related
that they must be considercd together.” SWBT Brief, 6. SWBT states that not all TCG switches
pafonn tandem functionality, nor is cvery TCQ switch identified in the LERG as an accesa
tandern, SWBT continues that it iz of the opinion that TCG's switch operates more like an end
offfce switch and that tandetn compensation is net approopiate. SWBT states it believes TCG
must demonstrate it actually gerves customers in an area comparable to that served by SWBT’s
tandem switch in order to make tandem compensation appropriate. Tr. 80-8 1. SWBT testifies
“TCQ’s switch for purposes of local interconnection . . . is opcraﬁng.as an end office switch,
performing line fimctions and homing off the SWBT tandem.” Jayroe, Reb. 7. Mr Jayroe's
testimony continues that “when setting up the trunk group betwecen the TCG swilch and the
SWBT tandem or end-office, TCG has used codes on the orders that indicate ity switch is an ead
office. If the TCG switch were a tandem switch for local intaroonnection, it would not be
boming off the SWBT tandem.” Jayroe Reb. 7. See alzo, “WBT Brief, 8-9. SWBT claims the
language of rule 47 CF.R. 5 1.711 (2)(3) “relates directly tu the function and geographic scope of
the switch for determining whether to apply a tandem-rate for reciprocal campensation
purposes.” SWBT Brief, 9. SWBT asserts TCG's switch docs not currently serve the entire arca

5 s
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served by SWBT’s tandem switch and claims, “capable of serving” is not sufficient.” SWBT
Brief, 10.

TCG provided copies of decisions from other jurisdictions in which it had been
detcrmined that a competitive local exchange carrier switch would be treated as a tandem switch.
(See footnoto 3) SWBT, in its bricf, cited to a Califorri'a Arbitration decision in Application 00~
01-022, issucd June 13, 2000. That decision contains a discussion, pp. 422-43 1, of the
testimony in that docket concerning the issue of whether AT& T’ switches should be designated
as tandem switches so as to make the tandem compensation rate applicable, The California
arbitrator determined that AT&T failed to satisfy its burden to establish that its switches served
geographic areas similar to those of Pacific’s tandem switches in part because AT&T had more
switches that PacTel had tandems. The evidence relied on in the California decision to deny
tandem status to AT&T's switches is not pregent in this cage.

The Arbitrator found it difficult to decide this issue. However, a decision on this issug is
clearly within the parameters of a 47 U.S.C. § 252 arbitrion. The Arbitrator is required to
adopt the position of onc of the parties unless 47 U.S.C. § 252(e)(2) criteria apply. The
Arbitrator believes they do not and finds that TCG has met its burden of proof to demonstrate
that its switch operates as.a tandem. The evidence that TCG’s switch is capable of serving a
geographi¢ area similar to that of SWBT"s tandem, in accordance with 47 CF.R. 5 1.7 11 (a)(3), is
unrcfuted. The opinions from other jurisdictions found that it was sufficient that a CLEC was
capable of serving a comparable arca, it did not currently need to serve the entire arca. The
Arbitrator agrees. A requirement that the CLEC actually serve the entire area would be difficult

for a CLEC to meet initially. As long as the CLEC i certificated to serve the entirv area and jts

6
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switch hags the éapacily to do so, that is sufficient.

The evidence establishes that TCG's switch functions as a tandem and an end office. The
evidence provides no guidance to the Arbitrator to decide how to weigh those functions or
whether different reciprocal compensation rates can apply to the diffesent functions. 47 C.F.R. §
5 1.7 11 (a)(3) does oot address function only geography. Opinions provided from other

jurisdictions, with the cxception of California, whete different cvidence resulted in a different
determination, have found that CLEC switches have the fanctionality of ILEC tandem switches,
although questioning the need to make that determination.’ TCG has only provided cvidence of
the geographio coverage area of its Kansas City switch. Tho Arbitrator finds that this switch
shall be considered to be a tandem switch. The Arbitrator expresses no opinioa on other TCG
switches.

3. Issue 1.2: Must TCG utilize its collocation space to house two-way
interconnection trunks for inlerconnection with SWBT or should the trunks terminate on TCG's
switch? TCG takes the position that each party should deliver traffic to the IP designated by the
terminating party. Each purty selects the method nsed to deliver interconnection traffic to the
other party’s IP. Those methods may include: leasing facilities from a third party, building
facilities, or with mutual agrecment a mid-span fiber meci. TCG may elect to.use its collocation
space for teymination of its facilities. At TCG's discretion, SWBT may be allowed to use space

and power in TCG's location to terminate interconnection traffic. TCG Brief, 2- 13.

*Focal Camnnunications Corpoestion of Nlinis . . . . 00-027, Msy 8, 2000, In the Matter of the petition of
MpzdiaOune Telecommunications of Michigan, Inc. . . . . Case No. U-12198, March 3, 2000. In the Msiter of ICQ
Telecom Group Inc,'s Petition for Arbitration . ... Case No, 99- 1 153-TP-ARB, February 24, 2000, Rehrg, April
20. 2000,
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SWBT'Q position iz thal the parties should shaic the costs for facilities between the
SWBT tandem and SWBT cad office when the parties establish direct end office ttunking. TCG
may bear its share of (he costs by terminating the facilities in its collocation space or through
some other negotiated method. SWBT Brief, 13.

SWBT"s tcstimony makes it clear that there is no requirement that TCG utilize its
collocation space to house two-way interconnection trunks. SWBT refercnces several other
methods, both in the Issues Matrix, its testimony and at the hearing. Jayroe, Dir. 8-9, Reb, 6. Tr.
55-56. 1t is clear that it is within TCG’s discretion to interconncct through collocation and that it
may prefer to do so. However, the evidence cstablishes that othes methods are available.

4, Issuc 2: Should local and intral ATA toii traffic between the purties use one-way
or two-way tnnk groups? TCG’s position is that the parties will establish onc-way terminating
trunk groups for exchange of traffic, unless they mutnally agree otherwise. TCG Brief, 16.
SWBT’s position is that trunking for locat and intral ATA toll traffic shall be twe-way in order
to maximize network efficiency. The parties are in agreement that two-way inunk groups should
be established for Mget Point traffic. Mect Point service is jointly provided to an IXC custorner
by TCG and SWBT.

47 CF.R.-§ 51305(f) states, in pertinent part: “If technically feasible, an incumbent LEC
shall provide two-way trunking upon request.” TCG understands this rule to mean that one-way
trunk groups are the norm and that two-way trunk groups-are only provided if the CLEC requests
them and it is technically feasible for SWBT to provide them. TCG wants one-way trunking
because traffic between it and SWBT is not balanced. If traffic were balanced, it would be

equitable to establish two-way trunk groups, but currently and for some time to come traffic will

8
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be unbalancad because of the different size of the companies. TCG cites to the California
Arbitration decision to support its interpretation. That decision cited to § 290 of the Local
Competition Order where the FCC stated, “ We conclude here, however, that where a carrier
requesting interconnection pursuant to section 25 1 (¢)(2) does not carry a sufficient amount of
traffic to justify separate one-way uunks, an incumbent LEC must accommodate two-way
trunking upon request where technically feasible.” TCG Brief, 16-20, Tr. 22.23. TCG’s last best
offer is:

Unless mutally agreed otherwise, the Partics will establish one-way terminating

trunk groups for local, intral ATA toll and transit traffic, The parties will
establish direct trunks between TCG switches and certain SWBT end offices

when trafiic volume warrants such. Such end olfice Tunks will be provisioned
“over interconnscted faciiticy ] by TCG aud SWBT, 1CG EJmeE’HYn"tE; e

facility between its switch and the SWBT IP and SWBT providing the facility
between the SY IP and the SWBT end office. The parties will establish two-
Sy ITOEX PToURS Tor Meet Point traflic over mutually agreed to facilitiea TCG
Brief, 19-20.

SWBT observes that two-way trunk groups are more efficient and where facilitics are
shared or jointly provisioned, a two-way trunk group makes sense, Tr. 56-57. SWBT references
the FCC order spproving SWBT’s entry into the interLATA market in Texas to support its
position that two-way trunking is preferred.* SWBT refers to language in 969 in which the FCC
finds SWBT.hassmetdntcreonnection obligations by provisiening two-way funks. SWBT's last
best offer is: “Trunking for local and intralL ATA tell traffic will be two-way in order to

maximiz¢ network cfficiency.” SWBT Brief, 16.

4 In the Matter of Application by SBC Communications Inc., Souibwestern Bell Telephone Company, and
Southwestern Bell Commusications Services, Inc. d/bfa Sovthwestern Sefl Long Distance Pursuant to Sestion 27 1
of the Telecormumications Act of [99€ to Provide in-Regivn, IntetLATA Sarvices in Texse, Memorandum Opinion
and Order, FCC 00-238, CC Docket Nov, 00-65. Relaased June 30, 2000, (Texns 271 Order)

9
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The Texas 27 1 Order does not make any finding as to which carrier makes the
determination whether one-way or two-way trunks shonld be required. In fact footnotc 143,
cited by SWBT confirms that one-way or two-way tnunking is at the CLEC’s diseretion. It statcs
in relevant part, “ where a competitive LEC does not carry a sufficient amount of traffic (o justify
separatc one-way trunks, an incumbent LEC must acconunodate two-way trunking upon request
wherecver technically feagible.” The issuc here i8 not the amount of traffic TCG carries, but on
the fact that as part of its business plan it has determined that it wants one-way trunking. All
indications are that in the absence of a reqquest from the CLEC for two-way trunking, one-way
trunking Is the norm. The Arbitrator finds TCG's interpretation of47 C.F.R. § 51.305(f)
persuasive and consistent with the Texas 27 | Order. There is no disagreemcnt that two-way
trunks arc maore efficient but the imbalance in traffic is a valid reason to prefer one-way trunks
and the rule leaves the discretion with the CLEC even in the absence of a rcason.

S. Issue 3: If the KCC affirms SWBT"s network architecture for interconnection
with TCG, what method should be used to determine the proportion of interconnection facihities

that will be provided by each party? This issue becomes moot because of the Arbitrator’s

decision adopting TCG"s proposed network architecture.
6. Issue 4; If the KCC affirns TCG’s network architscture for interconnection with

SWBT, should each party bear its own cost to convest from the existing interconnection
arrangement to the intercoanection arrangement described in the resulting interconnection
agreement? TOG’s position is that each party should bear its own cost to convert to the
architecture required by the awurd. TCG Brief, 13. SWBT"s position is that the parties should
ghare the cost of conversion when there is mutual agreement that the existing network

10
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intemonnection' architecture should be changed. If ouly cne party wants a change in the existing
network interconnection architecture, that party should pay for the cost of conversion. SWBT
Bricef, 17.

TCG argucs that cach party is in the best position to determine for itself what is its least
cost and most efficient mechanism to provide for conversion from two-way tnmking to one-way
trunking. SWBT would lose the incentive to implement the least costly arrangement if TCG
were required to pay for it. TCG cites to the California Arbitration Decision, p. 436, which
determined that each party should bear its own costs of converting to one-way trunking to give
both parties an incentive to minimize cost. TCG Brief, 13-14.

SWBT argues thet neither party should be held hostage to the other party's changing
business plans. Tr. 50-5 1. SWBT explains that it would incur considerable cost to change from
the current two-way trunking originally requested by TCG to one-way trunking. Jayroe, Dir. 16.
SWBT witness Lockett testifies that if one party unilaterally wants to make a change in the
exisfing network interconnécion architecture that party should bear the cost of the
rearrangement.  She observes that catriers do change their business plans over time and should
bear the costs of those changes. She adds that if cither party can expect the other party to help

_pay the cost of any change, parties would be unable to predict ur control their costs of doing
business. Lockett, Dir, 5-6,
The Arbitrator agrees that requiring both parties to pay their costs of conversion would

— —
promote cfliciency and minimize cost. However, SWBT"s arguments regarding the cost it would

have to bear to convert existing interconnection arrangements, established by the existing
interconnection agreement, because of the Arbitrator’s approval of TCG 's change from two-

11
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way trunking to oac-way trunking, is persuasive. The Af_bmtot finds that SWBT's position

shall be adopted on this issuc. If one party unilaterally seeks to change the network architecture

p—— s |

from ong¢ previously agreed to by the parties, the party sceking the change shall pay the cost of

conversion. The Arbitrator believes it is in the best interest of both parties to minimize cost,
since at some fiture date SWBT could seek a change.,

7. Issue 6: Are all IXCs required to interconnect with SWBT through provisions of
the acccss tariff 1o get access to SWBT custamers? TCG's position is that an IXC customer
should be permitted in its ASR to designate to either TOG’s or SWBT s tandem switch ag the
point of interconnection for terminating intersxchange traffic. SWBT’s position is that thig issue
is not properly before the Arbitrator because it does not address interconnection of local traffic.
The Arbitrator agrees with SWBT that 47 U.S.C. § 252 arbitrations are limited to local
interconnection issucs and declines to address this issue,

8. Issue 10: Should TCG negotiate an altcrnate form of interconnection if SWBT
does not choose the option of Space License in the future? Should Space License charges only
apply to future arrangements? The partics are in agreement regarding the terms of Space
License. TCG Brief, 14. They also agree that TCG will nsgotiate other forms of
intecconpection. Talbott, Dir. 26. The only. remaining issne is whether SWBT should be
required to pay for space it utilizes when it has previously placed equipment in TCG space for
the provision of access sexvice. TCG's position ig that SWBT should be required to pay because
the existing fiee space is requircd by SWBT’s access tariffs and is not a negotiated agreement.
TCG does not argue thal SWBT should pay for space and power for cquipment whea it is used to

provide tariffed interexchange access services, but that it should do so when the equipment is

12 ‘
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used for local interconnection purposes, TCG Bricf, 15- 16. SWBT"8 position is that it should
ot be required to pay for space that is occupied by existing facilities regardless of the purpose
for which it is used. SWBT Bricf, 19.

SWBT agrees that it should pay Space License for any new equipment it might locate on
TCQ premises. To permit SWBT to benefit from the fact that the equipment it has in place to
provide access service by also using it for local interconnection purposes, when only the
incumbent LEC can be in that position, is discriminatory and inequitable. The Arbitrator finds
that to the cxtent SWBT utilizes equipment to provide both interexchange access service and
local interconnection SWBT should pay in accordance with Space Licence. TCG’s position is
adopted.

RECIPROCAL COMPENSATION ISSUES

9. Issue 1: What prices should apply to intraLATA toll calls terminated by the
partics over interconnection thmks? TCG proposes that al traffic cxchanged between TCG’s
and SWBT"s networks that originates and terminates within the LATA be compensated in the
same manner. There shonld be no differenca in compensation whether the call is local or
intral ATA toll. TCG agrees that Feature Group D acoess traffic which is not generated through
its local netwark, but through itz long distance network should continue to be subject to payment
of switched access charges. TCG argues this LATAwide compensation arrangement will benefit
carriers and congumers because carriers receive fair compensation and expanded calling plans
can be provided to customers. TCG states that adoption of its compensation plan would
recognize that a minute is & minute regardless of retail clagsification of the call and put Kansas
on the lcading edge of states preparing for the compctitive telecommunications market. TCG

13
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states only SWﬁT can cxpand its local calling area without fear of incurring access charges,
Swift, Dir. 2, Tr. 3839, TCG Brief 23-24. TCG indicates New York has had a LATAwide
compensation plan in place for several years and that such a plan eliminates the need for costly
recording and billing functions. Swift, Dir. 3- 4. TCG asserts SWBT relies o legalistic
arguments that ignore the customer’s best interest and coming compctitive realities. TCG refers
to EAS plans which converted intralLATA toll service to EAS as proaf that the Commission has
authority to implement LATAwide compensation. TCG describes SWBT's argument that
reciprocal compensation applics only to local traffic as a red herring, because the definition of
local traffic is within the jurisdiction of the state commission. 47(C.F.R.§51.701(b)(1). TCG
further argues that nothing in the FTA provents the Commission from expanding the definition of
local traffic. TCG Brief 26-29.

SWBT"s position is that Issoe 1 is not properly before the Commission because it does
not address reciprocal compensation for local traffic, but deals with intralLATA toll calls. SWBT
cites to the Local Competition Order, 9] 1033, 1034 and 1035, which as a legal matter
differentiate between transport and termination of Jocal taffic and access service for long
distance scrvices. The FCC states, “[tjhe Act preserves tho legal distinctions between charges for
transport and termination of local traffic and interstate and intrastate charges for terminating
long-distance traffic.” § 1033. In § 1034, the FCC states, “the reciprocal compensation
provisions of section 251(b)(5) for transport and termination of traffic do not apply ta the
transport or termination of interstate or igtrastate interexchange traffic.” SWBT observes the
Commission has ncver determined that the local service area is the entire LATA. In the absence
of such a determination SWBT maintains the intraLATA compensation issue cannot be the

14
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subject of arbitration pursuamt to 47 U.S.C. §§ 251 and 252 of the FTA. SWBT Brief, 20-22,

The Arbitrator observes that TOG and SWBT appear to agree that the Jocal service area
must be redefined in order for the Arbitrator to find that LATAwide compensation is appropriate.
It is the Arbitrator’s opinion that such a decision must be made by the Comnifssion, not by the
Arbitrator. Based on the legal autharities cited by SWBT and the current definition of the local
scrvice area the Arbitrator agrees with SWBT that this issue is not a proper subject for an
arbitration pursuant to 47 U.5.C. §§ 251 and 252 of the FTA,

10.  Issus2: Should a LATAwide reciprocal compensation rate be established if
TCG’s proposal for network architecture is adopted? TCG combines Issues 1 and 2 in its Brief.
Its position is the same on both issucs. TCG Brief, 22-30. SWBT opposes LATAwidc
compensation. SWBT believes TCG would be over compensated for truly local callg if TCG’s
proposal i3 adopted. Tr, 74. SWBT states TCG's proposal means that SWBT could be required
to transport TCG’s traffic all the way across Kansas, for example from Colby to Topeka, SWBT
would be required to pay terminating compensation to TCG but receive no compensation for the
cost of transport,

The Arbitrator finda that Issue 2 ig a corollary of Issue ! and tho same Jegal analysis
applies. LATAwide compensation would redefine local service areas. Ths Arbitmator finds this
is outside the scope of her authority. It would also cffect the climination of intral ATA access
charges for TCG. The Local Competition Order, in 99 1033, 1034 and 103$ indicates access
charges continue to apply. In the absence of a Commission determination to redefine the local

service arca, this issue is outsids the scope of arbitrations pursuant to 47 U.S.C. §§ 251 and 252

of the FTA.
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1. Issue 5: What compensation rate should be applied to traffic terminated by TCG
or SWBT if TCG's proposed network architecture is not adopted? The Arbitrator adopted
TCG's proposed network architecture so this issue requires no decision,

12. Issue6: Should bill and keep apply to all originating and terrfinating local traffic
whenever TCQ serves the end user using unbundled local switching? TCG's position is that bill
and keep is in the best interest of both parties hecause otherwise the parties must exchange a
significant amount of information in order to bill for reciprocal compensation. TCG is of the
opinion that the cost of recording and exchanging the fuformation and producing bills likcly
cxceeds any benefit derived from the net revenue. Swift, Dir. 7. TCG states the traffic is likely
to be in balance, so TCG and SWBT would be foregoing an approximately cqual amount of
revenue and expense. Swift, Reb. 12. TCG requests a finding that, “{bJill and keep should apply
to all originating and terminating local traffic whenever TCQ serves the end user using
unbundled {ocal switching.” TCG Brief, 41.

SWBT believes all Jocal calls, including those made from unbundled local switching
should be subject to the same reciprocal compensation ratse,. SWBT testifies that if bill and keep
is adopted, SWBT would be obligated to pay reciprocal corapensation to a third party CLEC for
a call oniginating from unbandled switching that is teaninatad to & customer of the thind party
CLEC, while TCG whose customer originated the call would pay no compensation. Hopfinger,
Dir. 9. SWBT"s last best offer is: “[when TCQ serves an cnd user using unbundled switching,
the compensation arrangement for that traffic will be handied no differently than that from an cnd
user using TCG's own switch,”

47 C.F.R 5 1.713(b) allows & state commission to:
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iropose bill and keep amungements if the state commission dezermines that the
amount of local telecommumications traffic from one network to the other is
roughly balanced with the amount of [ocal telecommunications traffic flowing in
the opposite direction and is expected to remain so, unless a party rebuts such a
presumption, (Emphasis added.)

TCG has expressed its opinion that “the traffic is likely to be in balanps® Swift, Reb. 12.
TCG has provided no supporting cvidence for its belief. SWBT has not addressed the balance of
traffic. TCG as the proponent of bill and keep has the burden of proof. TCG’s opinion testimony
does not provide sufficient evidence on which to base a determination that the traffic originated
using unbundled switching is in balance, let alane that it is expected to remain so. The Asbitrator
adopts SWBT s position on this igsue. i

13,  Issue9: What recoxds should be required for the purpose of billing reciprocal
campensation? TCG objects to the use of Category 92-99 originating records for billing
reciprocal compensation. TCG asserts these records are only used in SWBT’s five statc area
while the rest of the country uses a farmat called Category 11 terminating records. Tr. 42, TCG
states SWBT uses Category 11 records for other billing purposes. Tr. 68. The uss of originating
recocds, Category 92-99, to pay for terminating traffic requires an hanor systern and does not |
permit a reasonable sudit procedure. Tr. 42. TCG further states that in Texas, SWBT has now
been ordered to do awgy with the use of Category 92-99 records in favor of Category 11 records.
TCG Brief, 37. TCG objects to incurring an expense to establish non-standard systems. TCG
Brief 38. TCG"s last bost offer ix:

If needed, anty exchange of recards necessary for the purpose of billing reciprocal

compensation shouid be based upon industry standards as supported by the

Ordering and Billing Forum (OBF). Any needed record cxchange for reciprocal

compensation should be based upon the industry standard 110 13 | record, that is
currently available from both TCG and SWBT. Category 92 records will not be
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used for this purpose. TCG Brief, 38.

SWBT supports the continued use of Category 92-99 records. SWBT states the Ordering
and Billing Forum has not adopted standards for inter-company intraLATA and local
compensation. Murphy, Reb. 12, 14, Tr, 68-69. SWBT further explains it cannot currently bill
local and intralLATA toll compensation using Category 11 records. Tr. 69. SWBT also explains
it uses Category 92-99 records for compensation with other [LECs and CLECs. Tr. 92. SWBT
states that no audit can be performed because TCG’s switch is not yet capable of passing the
Calling Party Number (CPN) which is necessary to identify the originator of the call. Tr. 93.
The evidence astablishes that TCG is not curreatly passing records to SWBT, nor has SWBT
sent records to TCQG because it has never received the appropriate information for sending them.
Tr. 108. SWBT’s last best offer is: “TtThe cxchange of originating Category 92-99 records is the
basis for billing reciprocal compensation in Kansaa.” SWBT Brief, 29.

The evidence demonstrates that Category 92-99 records are only used in the SWBT five
state region. It dlso estdblishes that SWBT is incapable of billing local traffic pursuant to
Category 11 records. On July 3 1, 2000, TCG provided a copy of the Texas Arbitration Award in
Docket No. 21982. That Award found that Category 92-99 records would not be used for billing,
and required use of the terminating cartiers’ records for billing. The Tcxas sotution is not an
option available to the Arbitrator in this proceeding since the choice is between use of Category
92-99 records, SWBT"s 1ast best offer, or Category 11 records, TCG"s last best offer. The
Arbitrator finds that it makes little sense to require TCG to establish the systems to enable it to
cxchange Category 92-99 records. SWBT's five state region is the only arca where those are in
use and SWBT haa been required to move away from use of these records in Texas. On the other
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hand, since SWﬁT is currently not capable of billing for reciprocal compensation on the basis of
Category 11 records, the Arbitrator finds that it is not consistent with the public interest,
convenicnce and necessity to requirc the use of ¢ither method and returns this issue to the parties
for further negotiation. 47 U.S.C. § 252(eX2)XA). -

14. Isguc 10: If TCG's proposal on transit call is not accepted, should SWBT be
responsible for ensuring that TCG receives record (billing) data from the third party caller? TCG
made it clear at the hearing that it was withdrawing its proposal that SWBT act as its billing
agent for transit traffic. Tr. 99. In ila Brief TCG sets out its understanding of negotiations in
Texas relevant to this issue. TCG requests that the Arbitrator order incorporation of the
agreement ultimately derived in Tcxas into the Kansas agreement. TCG Brief, 43-44. SWBT
objects to any requirement that it function as an intermediary between TCG and any other party.
TCG must be required 1o enter into agreements with third party carriers for the exchange of
billing data. SWBT Bricf, 30. SWBT does not address the Texas negotiations.

In the absence of an agrecment by the partics to be bound by the results of the Texas
negotiations, the Arbitrator is reluctant to require the parties to be bound by something as yet
unknown. To the extent this issue is resolved through ncgotiation in Texas the Arbitrator finds
that it is appropriaic 1o incorporate it into the Kansas agseement, If, however, it is decided
through Arbitration or Commission ruling, the Arbitratoc finds the parties may resubmit the
issue,

15.  Issue 11: On long distance calls criginating or terminating to TCG customers,
should TCG receive the switched access rate element of the transport interconnection charge?

TCG asserts it should receive the interconnection charge from the carrier when the eod useris a
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TCG customer, in accordance with it access tariffs. SWBT states this is not a local
interconnection issuc and therefore should not be decided in an arbitration pursuant to 47 U.S.C.
§§ 251 and 252. Tr, 72. Hopfinger, Dir. 14. The Arbitrator agrees that thig is not a local
intercopnection issuc. TCG's testimony makes it clear that this issuc addresses inter and
intragtate toll, not local service. Swift, Dir. 16. TCG states “the issuo is teed up and rcady for
decision here.” TCG Brief, 41. That is not sufficient to confer jurisdiction.

15.  Issuc 12: What is the appropriate compensation for 8YY traffic? TCG’s position
is that 8Y'Y calls that originate and terminate in the same Jocal calling area should be subject to
reciprocal compensation because they have been handled exclusively over local interconnection
facilities. TCG requests the following finding:

An 8YY call that originates on the physical network of one of the Parties and is

determined to terminatc on the network of the other Party without the need for the

call to be handed off to an IXC for transport should be carmied on the local
interconnection trunks and compensated via the reciprocal compensation
mechanism in place. The Party whose end user customer originates the call will
receive the appropriate rcciprocal compensation from the other party, as well as

any applicable database dip charges, and will provide records to the other Party to
enable customer billing. TCG Brief, 42.

SWBT"s position is that this issue should not be considered in the arbitration because it is
an access charge issue, the consideration of which 18 not appropriate in an arbitration of a local
intercormection agreement, SWBT asserts, without cxplanation that the involvement of an IXC
in intraLATA 8YY traffic is not relevant. Hopfinger, Dir. 14, SWBT Brief, 32. SWBT"s
position is that 8Y'Y cails delivered over Local/IntralLATA trunks should be compensated as toll
calls, with the appropriate mtes contained in each party’s intrastate Access Service Taniff.

The Arbitrator is persuaded by TCG’s argument that 8YY calls that are not handed offto
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an IXC for transport should be carried on local interconnection trunks and compensated in
accordance with the local reciprocal compensation mechanism, SWRBT’s assertion that the
involvement of an IXC is, not relevant, without any explanation, i3 not persuasive.

17. Issue 13: If TCG uses SWBT's netwark (transit call) to originate a call to a third
party cellular customer, what is TCG’s obligation to bill and collect its customers, under a cailing
party pays amangement? TCG states in its Brief, that based on discussions at the hearing, it
believes the parties do not have a substantive dispute on this issue, but the parties have as yet
been unable to stipulate, TCG requests a finding that,

TCQ has no obligation to bill and collect the cellular airtime or paging charges

from TCG’s customers unless a scparate billing and collection agreement is

signed with either SWBT or the service provider. TCG Brief, 44-45,

SWBT, rclying on testimony of TCG witness Swift at the hearing, agrees that “there does
not appear to be an issue presented for the Arbitrator or Commission to resolve.” Tr. 100, SWBT
Bricf, 33-34. SWBT requests the Arbitrator find that TCG’s proposal cannot prohibit SWBT
from billing for transifing charges regardless of whether TCG and the third party ceflular carrier
have entered into the necessary billing srangement. SWBT Brief, 34. SWBT requcsts a
finding that,

TCG is required to establish compensation arangements with all third party

carriers, including cellnlsr carriers, before using SWBT’s tandem to completo

transit calls to the third party carrier. SWBT will bill TCG the appropriate

transiting rate Jocated in the pricing appeadix on a per minute of use basis. TCG

shall indemnify SWBT aguinst any and afl charges levied by such third party

carriers and any gttomey fees and expenses. SWBT Brief, 34.

Although the patties state they do not belicve there is an lssue to be decided, it seems to the

Arbitrator that their last best offers differ and may have different results. The parties are in
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agxeancntre#dingﬂnneedtohave agreements with third party carriers, but differ as to the
consequences of a failure to have such agreements in place. Adoption of TCG’s last best offcr,
seemingly could encourage carriers to be Ioss than diligent about entering into such agreements,
The Arbitrator adopts SWBT's last best offer. -

18, Issue 14: Where TCQG is not sending calling party mumber on originating traffic,
what method should be used to determine the charges for that traffic? TCG's position is that a
compensation method for traffic for which the jurisdiction cannot be identified because it comes
into a switch without calling party number (CPN) should be established cooperatively. TCG
asserts this method should take into account available historical data for jurisdictional patterns of
traffic and compensation based on that data. TCG adds that it is uniform industry practice to use
cstimates ar traffic studles to determine the jurisdiction of access traffic in the absence of CPN.
TCG Bricf, 38-39. In prefiled testimony TCG statos, “[wihere the Partios are cxchanging trafTic
using S87, the likelihood that calling party number (CPN) will not be available is quite
minimal.” TCG continues that “on those rare occasions whea it does happen . . . .” (Emphasis
added) Swift, Dir. 15, At the hearing TCG testified that its Lucent SESS switch in Kansas City
has a mmber of PBX trunks, which is the product TCG scils the most of, and that the switch
cammot pass CPN for that product. TCG's witness fiarther stated that software to enable the switch
to pass CPN will kopefuily be available in the 4th quarter of this year. She objected to SWBT’s
90 percent throshold becansc it did not take technological impossibility into account. Tr. 40-41.

TCG's last best offer is:

Where CPN is not availabie to determine the jurisdiction of traffic handed off

between the parties, the parties should work cooperatively to correct the problem,

for example by relying on historical information where available, including
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establishing a method for assessing the correct level of charges. TCG Brief, 40.

SWBT proposes that when the percentage of calls passed by a carrier without CPN is
greater than 90 percent, the calls without CPN will be billed as local or intralLATA toll traffic in
direct proportion to the respective minutes of use of the calls exchanged with CPN. If the
percentage of calls with CPN is less thap 90 percent, SWBT proposes to bill the calls without
CPN as Switched Access. Lockett, Dir. 9, 1 1 3. SWBT’s last best offer is-

Where SS7 connections exist, if the percentage of calls passed with calling party

number (CPN) iz greater than 90 percent, all calls exchanged without CPN
information will be billed as local or intralL ATA toll traffic in direct proportion to

the minutes of use exchanged with CPN information. If the percentage of calls

passed with CPN is lcss than 90 perceat, all calls passed without CPN wili be

billed as intral ATA switched access. SWBT Bricf, 36.

SWBT"s reason for proposing that all calls without CPN be biﬁed switched access rates, if less
than 90 percent of exchanged calls are passed with CPN is that it believes that, in such instances,
the exchanging muiaisengagingiqarbitagp. Lockett, Dir. 9.

The evidence establishes that TCG and SWBT use SS7 to exchagge traffic. The
Arbitrator finds TCG® testimony confusing. First, TCG refers to the rarc occasion when CPN
cannot be passed. Then, it appears that in most instances TCG is unable to pass CPN. This
makes the Arbitrator question the representative nature of the available historical information on
which TCG wants to base the juriadictional determination, Although tho Arbitrator is sensitive
to SWBT"s concem about arbitrage, SWBT"s presumption is not supported by any evidence, but
seems to be only an assumption. The Arbitrator finds that there is no evidence to support that 90
percent is a reagonable number and it is potentially punitive to adopt this unsupported

assumption, when the evidence shows that TCG cannot pass CPN for 90 percent or more of its
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traffic and w@d thereforc automatically be presumed to be engaging in arbitrage and subject to
paying the higher access charge rate, without any posgibility of documenting the true
Jjurisdictional nature of its traffic. The Arbitrator rejects both parties® last best offer, pursuant to
the Commission’s October 1, 1996 Order in Docket No. 94-GIMT-478-GIT, which establishcd
the ground rulcs for arbitrations pursuant to 47 U.S.C. §§ 25 1 and 252 of the FTA. In that Order
the Commission provided that an arbitrator could deviate from the final offer style arbitration to
ensure compliance with the FTA,

47 US.C. § 252(e)(2)(A) provides three grounds for rejection of agreements, Subsection
{€)(2)}(A)(H) provides for rejection if “the implementation of suchi agreement or portion is not
consistent with the public interest, convenience and necessity,” TCG's last best offer is not in
the public interest because there i3 no demonstration that reliance on historical CPN data to
assign jurisdiction to current traffic passed without CPN will prevent arbitrage and fairly
compensate SWBT. TCG’s testimony, that CPN cannot be passed for the product of which it
sells the most, is cvidence of the unreliability of that data. SWBT’s last best offer, on the other
hand, is punitive, because it has no evidentiary basis and TCG is currently technically incapable
of passing CPN to mect SWEBT s 90 percent criterion,

The Arbitrator suggests the partics resume negotiation on this issue. If TCG will be able
to pass CPN by the end of this year, perhaps an interim compensation arrangement subject to
true-up could be put in place?

19.  Issue 15: Should TCG be allowed to charge the tandem rate to SWBT for calls
originated on the SWBT network and terminated to TCG’s network? The Arbitretor determined
in Network Architecture, Iasue 2 that TCG's Kansas City switch is capable of serving a
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geographic areu comparablc to that of SWBTs tandem. Pursuant to 47 CF.R. § 5 1.7 1 1(aX3)
“the appropriate rate for the carricr other than an incumbent LEC is the incumbent LEC’s tanden
interconnection rate.” TCG should be allowed to charge the tandem rate.

20.  Issve 16: Must SWBT at TCG's sole diseretion be required to receive Transit
Traffic from TCG? TCG explains it merely wants (o ensure the agreement enables TCG to offer
Transit Traffic Services to third party carriers if it chooses to do so. TCG requests a
determination that the compensation arrangements for sach services should be comparable to the
arrangements applicable to Transit Traffic Services offered by SWBT. TCG Brief, 45. TCG
tegtimony makes it clcar that it is not TCG's intent to require SWBT to accept transit traffic.
Swift, Dir, 16.

SWBT’s Bricf states that this issue asks whether SWBT should be required to accept
transit traffic from TCG, SWBT objects to any requirement that it accept transit traffic.
Hopfinger, Dir. 18, SWBT requests a determination that it is not required to aocept transit traffic
from TCQ at TCG’s sole discretion, nor should SWBT be required to subscribe to any transiting
service offered by TCG and that TCG shall not interject itself into any effart by SWBT to
establish direct interconnection agreements with third party carriers that do not require TCG to
transit traffic. SWRBT’s last best offer is that all parties wishing to terminate traffic on SWBT's
network shall have their own interconmection sgreement with SWBT for such pwpose. SWBT
Ruef, 36-37.

The Arbitrator agrees with SWBT that local exchange carriers have a duty to establigh
reciprocal compensation arrangemcnts for the tmansport and termination of traffic. 47 US.C. §
251(b)(5). Consistent with that obligation, no other carrier should be authorized to interject itself
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into the mtc:connecuon arrangements of the local exchange carrier, without its agreement. There
is no indication in the statute that transit services arc considered. Clearly, parties may agree 1o
accopt calls on a transiting basis, but SWBT has indicated its unwillingness to do 80 and has
expressed a preference for negotiating its own agreement. SWBT's last best offer is adopted.

The Commission’s procedure provides the partics with an opportunity to comment on the
Arbitrator’s decision. Such comments shall be filed on or before the 15th day after the date of
the decision. The Commission shall then issuc its final order 30 days after the date of this

= s P

Eva Poweis, Arbitrator

Dated: August 7, 2600,
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